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United States Court of Appeals for the 
District of Columbia 


A. In the District Court of the United States 
for the District of Columbia 

No. 49270 In Equity 

Robert M. Foster, to the use and benefit of Dolores Foster, 

his wife, Plaintiff , 

v. 

Ashby Williams, Defendant . 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the Supreme Court of the District of Columbia 

Equity No. 49270 

Robert M. Foster, 816-18 Denrike Building, Washington, 
D. C., to the use and benefit of Dolores Foster, his 
wife, Plaintiff 

v. 

Ashby Williams, Rust Building, Washington, D. C., 

Defendant. 

Memorandum 


January 8-1929. 

Bill of Complaint—filed. 
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WILLIAMS VS. U. S. FIDELITY AND GUARANTY CO. 


Final Decree 

Filed June 9 1931 

* # # 

This cause came on this 9th day of June, 1931, to be 
heard on plaintiff’s amended Bill of Complaint with ex¬ 
hibits thereto, upon the defendant’s answer thereto with 
exhibits attached, upon other proceedings in the cause, 
upon the testimony and evidence adduced by the parties in 
open court, and was argued by counsel, and in accordance 
with the findings of fact and conclusions of law made and 
filed by the court in this cause on April 22,1931, as amended 
by the court’s memorandum made and filed in this cause 
on Mav 27, 1931, it is, by the Court, this 9th day of June, 
1931, 

ADJUDGED, ORDERED AND DECREED, 

1. That the plaintiffs have and recover a judgment 
against the defendant for the following amounts, with inter¬ 
est at 6% per annum from the several dates indicated below 
to the date of this decree; the said several principal 
2 sums to be added to the interest on the same, and 
such aggregate sums of principal and interest as of 
the date of this decree to constitute a new principal sum 
which shall bear interest at the rate of 6% per annum from 
the date of this decree to the date of payment, 

(a) . For $50.00, being 40% of a part of the fee collected 
in the David A. Wright Counter-claim, with interest thereon 
from September 22, 1925, and for $57.67, being 40% of 
another part of the fee collected in the David A. Wright 
Counter-claim, with interest thereon from March 25, 1926; 

(b) . For $44.60, being 40% of the undistributed portion 
of the fee collected in the Wise-Marshall Tax matter, with 
interest thereon from February 18, 1926; 

(c) . For $2,254.81, being 40% of the fee collected in the 
Drying Systems case, with interest thereon from August 
5, 1926, subject to credit for the amount of $1,000 paid on 
August 5, 1926, and subject to credit for further payments 
made to the plaintiffs of $75.00 paid on September 2, 1926, 
$25.00 paid on October 6, 1926, and $50.00 paid on October 
15, 1926; 
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(d) . For $177.39, being the balance of 30% of a fee col¬ 
lected in the Bemis Brothers Bag Company v. Germany, to¬ 
gether with interest thereon from May 28, 1928; 

(e) . For $241.22, being 30% of a fee collected in the case 
of Reigel Sack Company v. Germany, with interest thereon 
from August 30, 1928; 

(f) . For $371.05, being 30% of a fee collected in the case 
of Walker Armstrong & Company v. Germany together 
with interest thereon from September 10, 1928; 

(g) . For $2,107.60, being 40% of a fee collected in the 
Walker Armstrong & Company case v. Germany, with in¬ 
terest thereon from September 10, 1928; 

(h) . For $497.16, being 40% of a fee collected in the case 
of A. D. Cummins v. Germany, together with interest 
thereon from December 17, 1928; 

(i) . For $1,392.64, being 40% of a fee collected in the 
case of F. J. McDonald v. Germany, together with interest 
thereon from December 17, 1928; 

(j) . For $302.34, being 40% of a fee collected in the case 
of Belle Compton, Executrix v. Germany, together with in¬ 
terest thereon from December 17, 1928; 

(k) . For $75.02, being 40% of a fee collected in the case 
of Reigel Sack Company v. Germany, together with inter¬ 
est thereon from January 15, 1929; 

(l) . For $607.20, being 40% of a fee collected in the case 
of Walker Armstrong & Company v. Germany, together 

with interest thereon from January 24, 1929; 

3 (m). For $47.28, being 40% of a fee collected in 

the case of Reigel Sack Company v. Germany, to¬ 
gether with interest thereon from August 13, 1929; 

(n) . For $382.54, being 40% of a fee collected in the case 
of Walker Armstrong & Company v. Germany, together 
with interest thereon from August 29, 1929; 

(o) . For $56.53, being 40% of a fee collected in the case 
of Reigel Sack Company v. Germany, together with interest 
thereon from December 23, 1929; 

(p) . For $457.41, being 40% of a fee collected in the case 
of Walker Armstrong & Company v. Germany, together 
with interest from January 2, 1930; 

(q) . For $40.01, being 40% of a fee collected in the case 
of Reigel Sack Company v. Germany, together with inter¬ 
est thereon from April 22, 1930; 
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(r) . For $323.74, being 40% of a fee collected in the case 
of Walker Armstrong & Company v. Germany, together 
with interest thereon from May 8, 1930; 

(s) . For $63.79, being 40% of a fee collected in the case 
of Reigel Sack Company v. Germany, together with inter¬ 
est thereon from October 22, 1930; 

(t) . For $516.14, being 40% of a fee collected in the case 
of Walker Armstrong & Company v. Germany, together 
with interest thereon from December 12, 1930; 

(u) . For $42.10, being 40% of a fee collected in the case 
of Reigel Sack Company v. Germany, together with inter¬ 
est thereon from April 10, 1931; 

2. That the plaintiffs have and recover of the defendant 
a judgment against the defendant for the costs in their be¬ 
half lawfully expended in this cause, and that they have 
execution therefor as at law; and 

3. That this decree shall be a final adjudication of all 
matters between the plaintiffs and defendant as set up in 
the Bill and Proceedings, except the case described as the 
Netherlands Government case, as to which the Court makes 
no findings or adjudication; provided, however, that the 
defendant is hereby ordered and directed to pay to the 
plaintiffs 40% of any and all amounts which the defen¬ 
dant may hereafter collect as fees in the case of Walker 
Armstrong & Company v. Germany and in the case of the 
Reigel Sack Company v. Germany, with interest from 

dates of payment, and for this purpose this cause 
4 shall remain open and the jurisdiction of the Court 
retained. 

JESSE C ADKINS 
Justice 

From the foregoing decree the defendant in open Court 
noted an appeal to the Court of Appeals, of the District of 
Columbia, and bond to act as supersedeas was fixed by the 
Court at the sum of Twelve Thousand dollars ($12,000.00), 
and at $100.00 for the bond to cover costs, or a $50.00 de¬ 
posit of cash in lieu of such bond. 

JESSE C ADKINS 
Justice [ 
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Order for Judgment, dec. 

Filed May 27 1933 

* * # 

The Clerk of said Court will please enter the judgment 
and decree passed in this cause on the 9th day of June, 
A. D., 1931, to the use of the United States Fidelity and 
Guaranty Company, a corporation. 

DWIGHT E. RORER 
Attorney for Plaintiffs. 

ALVIN L. NEWMYER 
by D. G. BRESS 


5 Letters 

Filed June 20 1933 

Law Offices of 
Dwight E. Rorer 
Munsey Building 
Washington, D. C. 


National 3533 

June 19, 1933 

Harry Hull, Esquire 
Office of the Clerk 

Supreme Court of the District of Columbia 
Washington, D. C. 

In re: Foster v. Williams 
Equity No. 49,270 

Dear Mr. Hull: 

On May 25, 1933, we signed a praecipe directing the 
Clerk of the Supreme Court to transfer to the U. S. Fidel¬ 
ity & Guaranty the decree entered in the above entitled 

* V 

cause on June 9, 1931. 

At the time this praecipe was signed, the plaintiff, Robert 
M. Foster, made reservations in connection with certain 
items of the decree. A letter setting forth this transaction 
it attached hereto. 
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It is requested that this letter, which is signed by my¬ 
self, as attorney for the plaintiffs, and Brandenburg and 
Brandenburg, as attorneys for the U. S. Fidelity and Guar¬ 
anty Company, be filed in this cause, and it may be proper 
to attach the same to the praecipe relative to the transfer 
of the decree to the bonding company. 

Yours very truly, 


DWIGHT E. BORER 
Attorney for Plaintiffs 

DER/ww 

enc. 


6 May 25th, 1933 

U. S. Fidelity & Guaranty Co. 
c/o Brandenburg & Brandenburg, 

719 15th St., N. W., 

Washington, D. C. 

Re: Foster, et al v. Williams 

Gentlemen: 

We have signed a praecipe today directing the Clerk to 
enter to the use of the U. S'. Fidelity & Guaranty Company 
the decree entered in the above entitled cause on June 9, 
1931. 

There are outstanding at this time the following claims 
for fees due Messrs. Foster and Williams, in respect of 
which Mr. Williams has signed an order directing the sev¬ 
eral clients to pay direct to Mr. Foster his 40% thereof, 
namely: 

German claims of the Reigel Sack Company 
German claim of Walker-Armstrong Company 

In executing the praecipe, it is understood that your 
rights under the judgment shall not extend to Mr. Foster’s 
interest in these two claims. 
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Please indicate by your signature hereon that this under¬ 
standing is satisfactory to you. 

Very truly yours, 

DWIGHT E. RORER 
Attorney for Plaintiffs. 

Satisfactory: 

U. S. FIDELITY & GUARANTY CO. 

By BRANDENBURG & BRANDENBURG 
LOUIS M DENIT 


7 Writ of Attachment 

Issued April 2 1938 

The President of the United States, to the Marshal 
for said District—Greeting: 

YOU ARE HEREBY COMMANDED to attach the 
goods, chattels, and credits of the defendant, if to be found 
in this District, of value sufficient to satisfy the plaintiff 
recovery against the defendant in this Court in the above- 
enitled cause, on the 9th day of June, A. D., 1931, of $11,- 
688.39 with interest from the 25th day of May, A. D., 1933, 
for money payable to the plaintiff by the defendant, and 
$20.00 for cost of suit; and the same, so attached, safely 
keep and have before said Court, on or before the tenth day 
occurring after the execution of this writ, that the same may 
be condemned unless sufficient cause be shown to the con¬ 
trary ; and, if said goods, chattels, or credits be attached in 
the hands or possession of any person or persons other than 
the defendant, notify such person or persons of such seiz¬ 
ure, and warn him or them to appear before said Court, 
within the time aforesaid, to show cause why the same 
should not be condemned and execution thereof had accord¬ 
ing to law. And have then there this writ, so indorsed as 
to show when and how you have executed it. 

WITNESS, The Honorable Chief Justice of said Court 
the 2" day of April, A. D. 1938 

CHARLES E. STEWART, 
Clerk. 

By HARRY M. HULL, 

Assistant Clerk. 


(Seal) 


8 


WILLIAMS VS. TJ. S. FIDELITY AND GUABANTY CO. 


Notice 

4-2-, 193S 

To Liberty National Bank, 15tli and Eye Street, 

N. W., Garnishee. 

YOU ARE HEREBY NOTIFIED that any property or 
credits of Ashby Williams, Defendant in vour hands are 
seized by virtue of the foregoing writ of attachment, 
S and you are hereby wan red to appear in said Court, 
on or before the tenth day after service hereof and 
show cause, if any there be, why the property or credits so 
attached should not be condemned and execution thereof 
had. 

JOHN B. COLPOYS 
U. S. Marshal. 

by NORMAN L. BOTSFORD, 
Deputy 

Marshal’s Return 

Attached credits in the hands of Liberty Nat’l Bank By 
serving W. T. Vandoren Viee-Pres-Personally April 2, 
1938 and served-with copies of this Writ, Interroga¬ 

tories, and Notices as Garnishee of Defendant 

JOHN B. COLPOYS, 

U. S. Marshal in and for the 
D. of C. 

By HARRY C. ALLEN 
Deputy U. S. Marshal 

0. 

BRANDENBURG & BRANDENBURG 

By THOMAS S. JACKSON 
Plaintiff’s Attorney . 


Certificate as to Amount Due Under Decree 

Filed April 2-1938 

* * * 

This is to certify that the amount due the plaintiffs by 
the defendant in accordance with the terms of the decree in 
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the above captioned matter as of May 11, 1933 is the sum 
of $11,688.39. 

This total includes the sum of $11,562.62, which covers 
the specific items mentioned in the decree with interest as 
provided therein and the sum of $125.77, representing 40% 
of a fee collected in the Riegel Sack Company claims against 
Germany on October 5, 1931 with interest. 

DWIGHT E. RORER 
Attorney for Plaintiffs 
EDWARD STAFFORD 
Attorney for Defendant 


9 Interrogatories in Attachment 

Filed April 5-1938 

# m m 

1st. Were you at the time of the service of the writ of 
attachment, served herewith, or have you been, between the 
time of such service and the filing of vour answer to this 
interrogatory, indebted to the defendant? If so, how, and 
in what amount? 

ANSWER: Ashby Williams, Atty., checking account— 
Balance $53.90 

* # * 

LIBERTY NATIONAL BANK 


By WILLIAM V. SIMMONS 
Trust Officer. 

Subscribed and sworn to before me this 4th day of April 
A. D. 1938 


LEWIS E. THOMAS 

(Seal) Notary Public, D. C. 

My Commission Expires November 16, 1941. 


Motion for Judgment of Condemnation 
Filed Mav 2-1938 


Comes now the use-plaintiff herein, United States Fidel¬ 
ity and Guaranty Company, by its attorneys, and moves 
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Notice 

To Liberty National Bank, loth and Eye Street, 
X. W., Garnishee. 


4-2-, 1938 


VOU ABE HEREBY NOTIFIED that any property or 
credits of Ashby Williams, Defendant in yonr hands are 
seized by virtue of the 1 foreyoinu writ of attachment, 
8 and you are hereby wan red to appear in said Court, 
on or before the* tenth day after service hereof and 
show cause, if any then* be, why the property or credits so 
attached should not be condemned and execution thereof 
had. 

JOHN B. COLPOYS 
V. .S'. Mai'sIml. 

by NORMAN L. BOTSFOR1), 
Deputy 

Marshal s pit urn 

Attached credits in the hands of Liberty Nat’l Bank By 
servin.tr \Y. T. Yandoren Yice-Pres-Personally April 2, 
1938 and served - with copies of this Writ, Interroga¬ 

tories, and Notices as Garnishee of Defendant 

JOHN B. COLPOYS, 

U. .S’. Marshal in amt for I hr 
D. of C. 

By HARRY C. ALLEN 
Deputy (’. .S’. Marshal 

0 . 

BRANDENBURG & BRANDENBURG 

By THOMAS S. JACKSON 
Plaintiff's Attorney. 


Certificate as to Amount I)ne V inter Decree 

Filed April 2-1938 
# * * 

This is to certify that the amount due tin* plaintiffs by 
the defendant in accordance with the terms of the decree in 
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the above captioned matter as of May 11, 1933 is the sum 
of $11,088.39. 


This total includes the sum of $11,562.6:2, which covers 
the specific items mentioned in the decree with interest as 
provided therein and the sum of $125.77, representing 40% 
of a fee collected in the Riedel Sack Company claims against 
(lermany on October 5. 1931 with interest. 

DWIGIIT E. RORER 


Attorney for Plaintiffs 
EDWARD STAFFORD 
Attorn* !) for Defendant 


9 / nt< rroyalori.es in Attaehwent 

Filed April 5-1938 

* # * 

1st. Were you at the time of the service of the writ of 
attachment, served herewith, or have you been, between the 
time of such service and the filing of vour answer to this 
interrogatory, indebted to the defendant ! If so, how, and 
in what amount.' 

ANSWER: Ashby Williams, Atty., checking account— 
Balance $53.90 

LIBERTY NATIONAL BANK 

By WILLIAM V. SIMMONS 
Trust Officer. 

Subscribed and sworn to before me this 4th day of April 
A. 1). 1938 

LEWIS E. THOMAS 

(Seal) Sot ary Public, I). ('. 

My Commission Expires November 16, 1941. 


Motion for ./nrfyment of Conrleinnafion 

Filed May 2-1938 
# # ** 

Comes now the use-plaintiff herein, Cnited States Fidel¬ 
ity and Guaranty Company, by its attorneys, and moves 
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this Honorable* Court to enter a judement of condemna¬ 
tion in the sum of Fifty-throb and 90 100 ($53.90) Dollars 
upon the answer of the Liberty National Bank to the Writ 
of Garnishment issued herein on the 2nd day of April, A. 
I)., 193S, and for grounds therefor says that the yarnishce 
has admitted having funds in its possession belonyiny; to 
the defendant and the defendant iias failed to take appro¬ 
priate action to protect any'defense he mijdit have to the 
entry of judgment of condemnaiion herein. 

BnAXDHXBURG & BKAXDKXBURG 

By: THOMAS S .JACKSON 
Attorneys for the [ 'se-Pld'ulijj 


10 Opposition 1o Motion for J ndfjnieut of Con¬ 
demnation (inA Motion to (finish H ttaeJnnent 

Filed Mav 4-1 DoS 


Conies now Ashby Williams and. reserving all just ex- 
ceptions to the riyht of the Failed Statt*s Fidelity <!vi Guar¬ 
anty Company to take any action in this can e, objects to 
the motion of condemnation of funds admitted by the Lib¬ 
erty National Bank to be in its hands, and moves the Court 
to quash the attachment herein, and for grounds for said 
objection and motion to quash says that the said t'unds in 
the hands of the Libcrtv National Bank are pavments of 
benefits made to the defendant as beneficiary under the 
laws of the United States relating to veterans, to wit, pay¬ 
ments made by the United States as retired pay to the de¬ 
fendant as a disabled emergency ofTu-er of the World War 
(as shown by the attached affidavit and exhibits which are 
prayed to be read as a part hereof), which are by law ex¬ 
empt from the claims of creditors and not liable to attach¬ 
ment, levy or seizure by or under any le.ua! or equitable 
process whatever, either before or after receipt by the said 
defendant. 


ASHBY WILLIAMS 
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Affidavit of Ashby Williams 


Ashby Williams, being first duly sworn, deposes and 
says: 

1. That he is the judgment debtor in the foregoing ease, 
in which funds in the Liberty National Bank have been at¬ 
tached. 

2. That said funds are exclusively payments of benefits 
made to affiant as beneficiary under the laws of the United 
States relating to veterans, namely, retired pay under the 
Acts of May 24, 1928, and March 20, 1022, to the affiant as a 

disabled emergency officer of the World War. 

11 •>. That on August 21, 1927, there was forty cents 

in said account in said bank, and that since that time 
the only deposits made therein are the following, which 
were made exclusively out of checks for said retired pay, as 
disclosed by the attached copies of deposit slips furnished 
by said bank, showing a notation in each case that the de¬ 
posit was made of a part of the monthly payment of said 
retired pay of $218.75. 

Retirement 

Dates Check Cash Denosit 


Dates 

August 21, 1927 
October 1, 1927 
November 1, 1927 
December 1, 1927 
January 2, 1928 
January 21, 192S 
February 28, 1928 
March 21, 1928 


$218.75 

218.75 

218.75 

218.75 

218.75 

218.75 

218.75 

218.75 


Cash 

$100.25 
100.25 
100.25 
95.25 
100.25 

95.25 

90.25 
90.25 


Deposit 

$118.50 

118.50 

118.50 

122.50 

118.50 

122.50 

128.50 
128.50 


4. That the funds attached by the use-plaint iff in the 
said bank are exclusively funds derived from the United 
States, as aforesaid, and are by law exempt from said at¬ 
tachment. 

ASHBY WILLIAMS 

Subscribed and Sworn before me this 4th dav of Mav, 
1928 

LEONA E. BAIN 

(Seal) Notary Public — J). C. 
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Deposit Slips 

Deposited in the 
Liberty National Bank 
Washington, D. C. 

Subject to Conditions as Printed on the 
Reverse Side of This Ticket 

By Ashby Williams, Attorney 

Date August 31, 1937 

Please List Each Check Separately 


Currency, 5’s, 10s’, 20's, Etc. 
Checks as Follows 
218.75 


118.50 


Dollars Cents 
118 50 


100.25 
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Date October 1, 1937 


Currency, 5’s, 10s', 20’s, Etc. 
Checks as Follows 
218.75 
118.50 


100.25 


118 


50 


Date November 1, 1937 


Currency, 5's, 10s', 20 *s, Etc. 
Checks as Follows 
21S.75 
118.50 


118 


50 


100.25 
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Date December 1, 1937 

Dollars Cents 

Currency, 5’s, 10s’, 20’s, Etc. 123 50 

Checks as Follows 
218.75 
123.50 

95.25 


Date January 3, 1938 

Currency, 5’s, 10s’, 20’s, Etc. 

Checks as Follows 
218.75 
118.50 


118 


50 


100.25 


Date January 31, 1938 


Currency, 5’s, 10s’, 20’s, Etc. 
Checks as Follows 
21S.75 
123.50 


123 


50 


95.25 


Date February 2S, 193S 

Currency, 5’s, 10s’, 20's, Etc. 

Checks as Follows 
218.75 
128.50 


128 


50 


90.25 
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13 Date March 31, 193S 


Currency, 5\s, 10s’, 20’s, Etc. 
Checks as Follows 
21S.75 
12S.50 


Dollars Cents 
128 50 


90.25 


Supplemental Affidavit in Support of Motion to Quauli 

Attach ment 


Filed May 9-193S 

# * * 

District of Columbia, to wit: 

Ashby Williams, being’ first duly sworn, deposes and 
says; 

That the attached statement is a correct statement of 

his bank account with the Libertv National Lank; that the 
• * 

same was a personal account subject to his unconditional 
right of withdrawal bv check: and that the item of $53.90 
stated in said account opposite the date, April 2, 1938, was 
the amount in the account at the time the attachment in this 
cause was served. 

ASHBY WILLIAMS 


Subscribed and sworn to before me this Till dav of Mav, 
193S. 

LEONA E. BAIN 
Notary Public — T). C. 


Copy of above affidavit and account acknowledged this 
7th day of May, 1938. 

BRANDENBURG & BRANDENBURG 

Bv TIIOMAS S .JACKSON 
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15 Order 

Filed June 3 1938 

# * # 

Upon consideration of the motion of the use-plaintiff for 
judgment of condemnation upon the answers of the Liberty 
National Bank to the writ of garnishment issued herein on 
the 2nd day of April, 1938, and upon consideration of the 
defendant’s Motion to quash, it is by the Court this 3rd day 
of June, 1938, 

ORDERED, ADJUDGED AND DECREED, that the mo¬ 
tion of the plaintiff for a judgment of condemnation be and 
the same is hereby granted, and the motion of the defen¬ 
dant to quash the writ of garnishment be and the same is 
hereby denied; and it is further ORDERED, ADJUDGED 
and DECREED, that the sum of Fifty Three and 90/100 
($53.90) Dollars, being credits of the defendant in the 
hands of the Liberty National Bank, a corporation, gar¬ 
nishee, be and the same are hereby condemned, and the 
said garnishee be and it is hereby ordered to pay over to 
the plaintiff the said sum of Fifty Three and 90/100 ($53.90) 
Dollars, and upon its failure so to do the plaintiff shall have 
execution therefor as at law. 

Bv the Court: 

PEYTON GORDON 
Justice 

Amended. Order 
Filed June 17 1938 

: 5i : 

It is, by the Court, this 17th day of June, 1938, ordered 
that the Order entered herein on June 3, 1938, be amended 
to read as follows: 

I pon consideration of the motion of the use-plaintiff for 
judgment of condemnation upon the answers of the Liberty 
National Bank to the writ of garnishment issued 

16 herein on the 2nd day of April. 1938, and upon con¬ 
sideration of the defendants motion to quash, it is 

by the Court this 3rd day of June, 1938, 
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ORDERED, ADJUDGED and DECREED, that the mo¬ 
tion of the plaintiff for a judgment of condemnation be 
and the same is hereby granted, and the motion of the de¬ 
fendant to quash the writ of garnishment be and the same 
is hereby denied; and it is further ORDERED, AD¬ 
JUDGED and DECREED, that the sum of Fifty Three 
and 90/100 ($53.90) dollars, being credits of the defendant 
in the hands of the Liberty National Bank, a corporation, 
garnishee, be and the same are hereby condemned, and the 
said garnishee be and it is hereby ordered to pay over to 
the plaintiff the said sum of Fifty Three and 90/100 
($53.90) Dollars, and upon its failure so to do the plaintiff 
shall have execution therefor as at law. 

To the entry of which Order the defendant excepted. 

PEYTON GORDON 
Justice 

From the foregoing Order the defendant in open Court 
noted an appeal to the United States Court of Appeals for 
the District of Columbia which was allowed, and bond was 
fixed by the Court at the sum of One-Hundred ($100.00) 
Dollars to cover costs, or a Fifty ($50.00) Dollar deposit of 
cash in lieu thereof. 

PEYTON GORDON 
Justice 

No objection 

BRANDENBURG & BRANDENBURG 

Bv THOMAS SEARING JACKSON 
•» 

Attorney for United States Fidelity 
(£• Guaranty Co. 

June 16, 193S. 

17 Memorandum 

June 21-1938. 

Bond ($100) on appeal approved and filed. 

Assignment of Errors 

Filed June 24 1938 

* * * 

The defendant, having appealed to the United States 
Court of Appeals for the District of Columbia from the 
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final Order entered in the above entitled cause, files this, 
his Assignment of Errors upon the appeal so taken, and 
says that, in rendering the final Order, the Trial Court 
erred as follows: 

1. In holding that the sum of $53.90 in the Liberty Na¬ 
tional Bank to the credit of the defendant was subject to 
attachment, and in not quashing the attachment thereof. 

2. In not holding that the said sum of $53.90 were pay¬ 
ments of benefits made to the defendant as beneficiary under 
the laws of the United States relating to veterans, and not 
liabled to attachment, levy or seizure, under the law. 

3. In entering the final Order of June 3, 1938, and the 
amended final Order of June 17, 1938. 

ASHBY WILLIAMS 

Service of copy of the foregoing Assignment of Errors 
acknowledged this 23rd day of June, 1938. 

BRANDENBURG & BRANDENBURG 

By THOMAS SEARING JACKSON 
Attorneys for the United Stales 
Fidelity and Guaranty Company. 


IS 


Designation of Record 


Filed June 24 193S 

* * * 

The defendant having perfected an appeal herein to the 
United States Court of Appeals for the District of Colum¬ 
bia, on the 21st day of June, 1938, hereby requests the 
Clerk of the District Court of the United States for the 
District of Columbia to prepare, at defendant’s expense, a 
transcript of the record on appeal, including therein the 
following papers and proceedings, namely: 


1. April 2, 1938. 
to Liberty National 

2. April 4, 1938. 
first interrogatory. 


Command to attach, Marshal’s notice 
Bank, and Marshal’s return thereon. 
Answer of Liberty National Bank to 


3. May 2, 1938. Motion of use-plaintiff for Judgment of 
Condemnation: but the Clerk will omit copying notice or 
memorandum attached thereto. 
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4. May 4, 1938. Opposition to Motion for Judgment of 
Condemnation and Motion to Quash Attachment (omitting 
Notice and Points and Authorities attached thereto), in¬ 
cluding the affidavit of Ashby Williams, together with eight 
bank deposit slips attached thereto; but the Clerk will not 
copy public, No. 2G2, 74th Congress, attached to said affi¬ 
davit. 

5. May 9, 193S. Supplemental affidavit of Ashby Wil¬ 
liams in support of Motion to Quash Attachment, together 
with Bank statement attached thereto. 

G. June 3, 1938. Filial Order. 

7. June 17,1938. Amended Final Order. 

8. June 21, 1938. Minute showing bond for costs given. 

9. Assignment of Errors. 

10. This designation. 

ASHBY WILLIAMS 

19 Service of copy of foregoing designation of rec¬ 
ord acknowledged this 23rd day of June, 1938. 

BRANDENBURG & BRANDENBURG 

Bv THOMAS SEARING JACKSON 
Attorneys for United States Fidel¬ 
ity (0 Guaranty Company. 


Counter-Designation of Record. 
Filed July 13, 1938 


# # * 

Comes now the use-plaintiff, United States Fidelity and 
Guaranty Corporation, and requests the Clerk of the above 
Court to include in the record on appeal herein, in addition 
to the parts of said record designated by the defendant, the 
following: 


1. Memorandum of the filing of the Original bill of com- 
plaint herein. 

2. Certificate of Amount Due under Decree, Filed April 
2, 1938. 


3. Praecipe entering judgment and decree to the use of 
tlie United States Fidelity and Guaranty Company, filed on 
May 27, 1933; letter of attorney for plaintiff to Clerk of 
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Court, dated June 19,1933; letter of attorney for the plain¬ 
tiff to the United States Fidelity and Guaranty Company 
dated May 25, 1933. 

4. Final Decree dated June 9, 1931. 

5. This Counter-Designation of Record. 

It is further requested that the clerk, in making up the 
record herein, include photostat copies of the exhibits to 
defendant’s affidavits in support of his motion to quash the 
writ of attachment, i. e., photostat copies of all deposit slips 
and of the transcript of defendant’s bank account in 
20 the Liberty National Bank. 

BRANDENBURG & BRANDENBURG 

By THOMAS SEARING JACKSON 
Attorneys for the United States 
Fidelity and Guaranty Company. 

Service of copy hereof made this 13th day of July by 
leaving same at office of Ashby Williams, defendant, at S15 
Fifteenth St., N. W., Washington, D. C., in his absence. 

THOMAS SEARING JACKSON 


21 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 20, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copies of which arc 
made part of this transcript, in cause No. 49270 in Equity, 
wherein Robert M. Foster, to the use and benefit of Dolores 
Foster, his wife, is Plaintiff and Ashby Williams is Defen¬ 
dant, as the same remains upon the files and of record in 
said Court. 
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IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 17th day of August, 1938. 

CHARLES E STEWART, 
Clerk. 

By CHAS B COFLIN, 

(Seal) Assistant Clerk. 

Endorsed on Cover: No. 7233. Williams, Appellant, v. 
United States Fidelity and Guaranty Company, use Plain¬ 
tiff. United States Court of Appeals for the District of 
Columbia Filed Aug 23 1938 Joseph W. Stewart, Clerk. 
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IN THE 

United States Court of Appeals 

FOR THE 

District of Columbia 

OCTOBER TERM, 1938 

Ashby Williams, Appellant 

vs - • No. 7233 

United States Fidelity and Guar¬ 
anty Company, use plaintiff . 

appellants statement of the case 

AND BRIEF 

This is an appeal from a judgment of the Dis¬ 
trict Court of the United States for the District 
of Columbia, condemning a balance of $53.90 to 
the credit of appellant in the Liberty National 
Bank. 

STATEMENT OF THE CASE 

On June 9, 1931, Robert M. Foster, et al, ob¬ 
tained in the court below a judgment against ap¬ 
pellant, which was affirmed on appeal to this court, 
and the United States Fidelity & Guaranty Com¬ 
pany, surety on the supersedeas undertaking, paid 
the judgment. 

On April 2, 1938, the United States Fidelity & 
Guaranty Company, as use plaintiff, attached 
$53.90 of appellant’s funds in the Liberty National 
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Bank. Appellant (R. 10) moved to dismiss the 
same, and resisted the motion of said company for 
an order in condemnation, on the ground that the 
said funds constituted payments of benefits made 
to appellant as beneficiary under the laws of the 
United States relating to veterans, which are by 
law made not liable to attachment either before 
or after receipt by the beneficiary. 

The court below entered an order in condemna¬ 
tion of said funds (R. 17), from which order this 
appeal is taken. 


THE FACTS 

The facts are undisputed. As disclosed by ap¬ 
pellants affidavits (R. 11, 14), by copies of the 
bank deposit slips (R. 12,13,14), and by a copy of 
the bank statement covering the period from 
August 2,1937, to April 2,1938 (the date on which 
the funds were attached), it appears that appel¬ 
lant, on August 31, 1937, had on deposit in the 
Liberty National Bank a balance of forty cents, 
that during the succeeding seven months a deposit 
was made in said account at or near the end of 
each month, the same being made exclusively out 
of appellant's monthly check from the United 
States for retirement pay as a disabled emergency 
officer of the World War, the bank, in each in¬ 
stance, taking the check, depositing a portion 
thereof to appellant's credit, paying him the bal¬ 
ance in cash, and then collecting the check to reim¬ 
burse itself for the deposit thus made and for the 
cash paid. It further appears from said evidence 
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that the account was a personal account subject to 
appellant’s unconditional right to withdrawal by- 
check; the amount of $53.90 being the balance in 
said account on April 2, 1938, when the attach¬ 
ment in this case was served on the bank. The 
word “attorney” appearing after appellant’s name 
in the bank account was merely descriptive of ap¬ 
pellant’s occupation, and had no other significance. 

ARGUMENT 

I 

The funds, being a balance of payments made to 
a beneficiary under the laws relating to veterans, 
were not liable to attachment, either before or 
after receipt by the appellant. Section 3 of the 
Act of August 12, 1935—49 Stat. 609, Public No. 
262, 74th Congress, entitled “An Act to safeguard 
the estates of veterans derived from payments of 
pension, compensation, emergency officers’ retire¬ 
ment pay and insurance, and for other purposes” 
(Sec. 454a, Title 38 U. S. C. A.) provides as fol¬ 
lows: 


“Section 3. Payments of benefits due or to 
become due shall not be assignable, and such 
payments made to, or on account of, a bene¬ 
ficiary under any of the laws relating to vet¬ 
erans shall be exempt from taxation, shall be 
exempt from the claims of creditors, and shall 
not be liable to attachment, levy, or seizure by 
or under any legal or equitable process what¬ 
ever, either before or after receipt by the bene¬ 
ficiary.” 



This statute has been under court review with 
respect to bank deposits of such funds. 

In Lawrence v. Shaw (300 U. S. 245), the Su¬ 
preme Court considered the statute in its relation 
to the exemption of such funds from taxation after 
they were deposited in bank, and held the exemp¬ 
tion applied to such deposits. In the course of its 
opinion the court, speaking through Mr. Chief 
Justice Hughes (p. 250), answering the conten¬ 
tion that after the funds were deposited in bank 
the exemption no longer applied, said: 

“We think that this contention is inadmis¬ 
sible. Congress has declared that the pay¬ 
ments of benefits by the Government shall be 
exempt not only before but ‘after receipt by 
the beneficiary/ We cannot conceive that it 
was the intent of Congress that the veteran 
should lose the benefit of this immunity, which 
would attach to the moneys in his hands, by de¬ 
positing the government warrants or checks 
in bank to be collected and credited in the 
usual manner. These payments are intended 
primarily for the maintenance and support of 
the veteran. To that end neither he nor his 
guardian is obliged to keep the moneys on his 
person or under his roof. As the immunity 
from taxation is continued after the payments 
are received, the usual methods of receipt 
must be deemed available so that the amounts 
paid by the Government may be properly safe¬ 
guarded and used as the needs of the veteran 
may require. * * * 

“* * * We hold that the immunity from 

taxation does attach to bank credits of the vet¬ 
eran or his guardian which do not represent 
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or flow from his investments but result from 
the deposit of the warrants or checks received 
from file Government when such deposits are 
made in the ordinary manner so that the pro¬ 
ceeds of the collection are subject to draft upon 
demand for the veteran’s use. In order to 
carry out the intent of the statute, the avails 
of the Government warrants or checks must 
be deemed exempt until they are expended or 
invested.” 

In Elbert Sales Company v. Granite City Bank , 
192 S. E. 66,55 Ga. App. 835, the court considered 
the statute in its relation to the exemption of such 
funds from attachment after they were deposited 
in bank, and held the exemption applied to such 
deposits, following and adopting the reasoning of 
the Supreme Court in the Shaw case. 

It is submitted that the court below was wrong 
and ought to be reversed, since Congress has un¬ 
doubtedly made the funds in question not liable to 
attachment. 

Respectfully submitted, 

Julian I. Richards, 

Lowry N. Coe, 

National Press Building , 
Attorneys for Appellant. 
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IN THE 


iHmteb States! Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
April Term, 1938. 


No. 7233. 


Ashby Williams, Appellant, 

v. 

United States Fidelity and Guaranty Company, 

Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF FACTS. 

The amount involved on this appeal is $53.90. 

On June 9, 1931, Robert M. Foster, and others, ob¬ 
tained a decree against the appellant, Ashby Wil¬ 
liams, for $11,688.39 (R. 2-4) in a suit for an account¬ 
ing. Williams appealed and gave a supersedeas bond 
upon which this appellee was surety (R. 4). The de¬ 
cree was affirmed by this Court (62 App. D. C. 14), and 
certiorari was denied by the Supreme Court (289 U. S. 
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749). Williams failed to satisfy the judgment, with 
the result that this appellee, as his surety, was com¬ 
pelled to pay it, and thereupon the judgment was en¬ 
tered to its use (R. 5). 

Seven years elapsed. Williams made no effort to 
reimburse his surety on account of its loss, although 
he has been constantly engaged in the active practice 
of law before the courts of this District ever since the 
decree was satisfied. With a view to enforcing pay¬ 
ment, appellee caused a writ of attachment and gar¬ 
nishment to be issued against the Liberty National 
Bank, attaching credits in its hands belonging to ap¬ 
pellant (R. 7). In answer to the first interrogatory 
served with the garnishment, the bank answered that 
it was indebted to “Ashby Williams, Atty., checking 
account—balance $53.90” (R. 9). Appellee sought a 
judgment of condemnation of this fund, which Wil¬ 
liams resisted, claiming that he is a disabled emergency 
officer of the World War, and the fund attached was 
the proceeds of his retirement pay (R. 10). He filed 
an affidavit to which was attached a transcript of his 
account with the bank from August 2, 1937 to April 
2, 1938 (R. 15). What the status of his account was 
prior to August 2,1937, he did not disclose. The trans¬ 
cript showed the account was carried on the bank’s 
records as 

“Ashbv Williams—Atty. 

815 15th Street, N. W.” (R. 15). 

It was, therefore, appellant’s business account, used 
by him in the practice of his profession. Apparently 
it was the only account he had. The court below found 
appellant’s contention to be without merit and granted 
judgment, which judgment was thereupon satisfied by 
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the garnishee. From the judgment of condemnation 
so entered this appeal is prosecuted. 

QUESTION INVOLVED. 

Notwithstanding the lapse of nearly eight years 
since appellee paid out $11,688.39 for him, and his utter 
failure to do anything to reimburse it, appellant seeks 
to avoid payment now of the trifling sum recovered in 
the attachment proceeding by taking refuge behind an 
exemption which he says Congress has extended to 
him. His position is based upon Section 3 of the Act 
of August 12, 1935; 49 Stat. L. 607; 38 U. S. C., Sec¬ 
tion 454-a. Whether the exemption is available under 
the circumstances of this case is the sole question on 
this appeal. 

ARGUMENT. 

The Act of Congress relied upon is as follows: 

“Section 3. Payments of benefits due or to be¬ 
come due shall not be assignable, and such pay¬ 
ments made to, or on account of, a beneficiary 
under any of the laws relating to veterans shall be 
exempt from taxation, shall be exempt from the 
claims of creditors, and shall not be liable to at¬ 
tachment, levy, or seizure by or under any legal 
or equitable process whatever, either before or 
after receipt by the beneficiary.” 

Appellant says that under this Act the funds in bank 
are not subject to attachment because they were the 
proceeds of his retirement pay. In support of this 
claim he quotes from Lawrence v. Shaw, 300 U. S. 245. 
As we understand the decision, it is inapplicable here. 
The sole question presented in that case was whether 
bank deposits made by the Guardian of an incompetent 
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veteran of the World War were subject to local tax¬ 
ation. It was conceded that the bank balance repre¬ 
sented the proceeds of warrants or checks drawn and 
issued by the government in payment of compensation 
and insurance due to the ward, and that the items as¬ 
sessed were the unexpended and uninvested balance in 
the hands of the Guardian, of the payments made by 
the Government. The Supreme Court held that such 
deposits were not subject to local taxation because 
they had not been expended or invested. That is not 
the situation here. Appellant put the funds which he 
received in an account for use in the practice of his 
profession. They were just as much expended or in¬ 
vested as if used in the purchase of office equipment or 
other property. Their character had changed just as 
effectively as if devoted to the acquisition of an auto¬ 
mobile, or any other property. This was the only ac¬ 
count he had. He made it appear on the records of the 
bank that it was his business account. Having thus 
appropriated the funds which came to him from the 
United States, he lost the right to claim they were ex¬ 
empt from the payment of obligations incurred in the 
pursuit of his practice as a lawyer. 

In Trotter v. Tennessee, 290 U. S. 354, the question 
was whether lands purchased by the Guardian of a 
veteran with moneys received from the United States 
for the use of his disabled ward were subject to tax. 
The Supreme Court of Tennessee held they were. On 
certiorari, this judgment was affirmed. The Court said: 

“Exemptions from taxation are not to be en¬ 
larged by implication if doubts are nicely bal¬ 
anced. * * * On the other hand, they are not to be 
read so grudgingly as to thwart the purpose of 
the lawmakers. The moneys payable to this 
soldier were unquestionably exempt till they came 
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into his hands or the hands of his Guardian. * * * 
We leave the question open whether the exemption 
remained in force while they continued in those 
hands or on deposit in a bank. * # # Be that as it 
may, we think it very clear there was an end to 
the exemption when they lost the quality of mon¬ 
eys and were converted into land and buildings. 
The statute speaks of ‘compensation, insurance, 
and maintenance and support allowance payable’ 
to the veteran and declares that these shall be 
exempt. We see no token of a purpose to extend 
a like immunity to permanent investments or the 
fruits of business enterprises. Veterans who choose 
to trade in land or in merchandise, in bonds, or in 
shares of stock, must pay their tribute to the state. 
If immunity is to be theirs, the statute conceding 
it must speak in clearer terms than the one before 
us here.” 

Paraphrasing the language of the court, Veterans 
who choose to engage in the practice of law must pay 
their just debts. 

To the same effect are In re Gardiner, 220 Wis. 493; 
Shippee v. Commercial Trust Co., 115 Conn. 326; Mc- 
Curry v. Peek, 54 Ga. App. 341; Liles v. H. K. Mulford 
Co., 52 Ga. App. 674; State v. Wright, 224 Ala. 357. 

He who claims an exemption bears the burden of 
establishing it, 11 R. C. L. 558; 75 Am. Dec. 648. Ap¬ 
pellant has failed to bear the burden of demonstrating 
that his balance in bank was not a business asset. He 
caused it to be labeled as a business asset. It was 
apparently the only account he had as an attorney. He 
made no showing that the funds withdrawn were not 
used for business purposes. Creating and maintaining 
the account in the form used was just as effective a 
conversion of the funds as if they had been deposited 
to appellant’s credit as proprietor of a grocery store. 
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Since the statute indicates no purpose to extend im¬ 
munity from attachment where payments have been 
applied to permanent investments, whatever their 
form, we submit there is no merit in appellant’s de¬ 
cision. If his contention were sound, the exemption 
could be used to defraud creditors, who must look at 
his business assets as the source from which they will 
be paid. The account in question was just as much a 
part of appellant’s business assets as any property 
he possessed or over which he exercised control. 

CONCLUSION. 

We submit that the authorities relied upon by ap¬ 
pellant have no application to this case. What was 
reached by the writ of attachment was a business ac¬ 
count used by the appellant in the pursuit of his pro¬ 
fession. As such it was not exempt. Accordingly, the 
judgment of condemnation should be affirmed. 

Respectfully submitted, 

Louis M. Denit 
Thomas S. Jackson 
Attorneys for Appellee . 

Brandenburg & Brandenburg, 

Of Counsel. 










